
• 1 JUDGE SIPPEL: That is basically
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2 it. They would be dismissed as a party, not

3 without prejudice but with prejudice.

4 Meaning, that, just what you said. And they

5 will not be a party for purposes of discovery,

6 but they will participate as though they were.

7 So it seems to me that you've got

8 your cake, and you can eat it too. And if

9 they're happy with that, your client is happy

10 with that, then that could, quote, "solve the

11 problem," at least for today.

• 12 MS. LEAVITT: I am sorry, Your

13 Honor. The Bureau just is not quite sure how

14 that would work. I think, procedurally, it

15 would be smoother if you were to not grant

16 Wilks's motion, to deny their motion at this

17 particular point.

18 Allow us at least to go through

19 ini tial stages of discovery by submitting

20 admissions to the party, which we plan to do

we'll get the responses back mid-October.•
21

22

on October fourth. That's next week. And

(202) 234-4433

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., NW.
WASHINGTON, D.C. 20005-3701 www.nealrgross.com



• 1 And I think at that point, at
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2 least, we'll have a better understanding, not

3 just of Wilks's involvement in filing these

4 applications, but most particularly Mr.

5 Floyd's and his power of attorney's

6 involvement, and what representations they

7 might have made to Wilks regarding the reason

8 for Mr. Floyd's need for a power of attorney,

9 and why he was not able to personally

10 authorize and file these applications.

more conclusions, I think, than the evidence•
11

12

JUDGE SIPPEL: You are drawing

13 warrants. But your point is why not -- so

14 defer ruling on the motion, until you get this

15 initial stage of discovery, which is request

16 for admissions.

17

18

MS. LEAVITT: Right.

JUDGE SIPPEL: Which may possibly

19 lead to depositions. But you're going to have

20 to, in effect, file a motion with me that you

21 need the depositions.

• 22 MS. LEAVITT: Understood, Your
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2

Honor.

JUDGE SIPPEL: I mean, it doesn't

52

3 have to be anything exhaustive, but more so

4 than just noting a deposition and you do it

5 and I don't pay attention to it. That's not

6 going to happen.

7 MS . LEAVITT: Absolutely, Your

8 Honor. It's the Bureau's interest to move

9 this expeditiously. And Mr. Floyd, I think,

10 has committed to representing the truth and

•
11

12

cooperating.

Wilks's counsel has definitely

13 said repeatedly that they're willing to

14 cooperate. So if all parties are willing to

15 cooperate, I think weIll quickly be able to

16 determine whether a lot of this was maybe

17 inadvertent or innocent, or no intent to

18 deceive.

19 And at that point, at least the

20 issue about the false certifications, then I

21 don't think the Bureau would be opposed. But

• 22 until we get to that point, it would just be
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• 1 premature.
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2 And it would be helpful to flesh

3 out the record if we can at least get through

4 the end of October.

5 JUDGE SIPPEL: To the extent that

6 that is necessary. I don't want this slipped

7 into I don't want to be a party to making

8 a mountain out of a molehill.

11 this could be as far as Wilks is concerned.

•
9

10

12

MS. LEAVITT: Understood.

JUDGE SIPPEL: Which is just what

And I'm looking for the most expeditious, and

13 let's face it, the most inexpensive way of

14 giving an up or down on this.

15 Because I agree that the heart of

16 this case is should this Mr. Floyd be holding

17 a license in light of his conviction. Nobody

18 has denied the fact that he has the

19 conviction.

20 Not that you can't argue on your

conviction, it's in the public interest to let•
21

22

own behalf that, nonwithstanding the
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• 1 you retain the license. You can certainly
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2 make that argument.

3 But that's what I'm saying, is

4 that that's the heart of the matter. And I

5 just want to be sure I'm trying to keep

6 this other lssue in context, and not let it

7 get blown out of proportion.

8 Although it is an important one.

9 I agree, if you're filing a false -- anyone

11 serious thing.

10 filing falsely with the Commission is a

• 12 MR. FLOYD: Yes, sir. That would

13 be my intent as well. And I certainly would

14 defend who I am and why I should be allowed to

15 maintain a license. I also want to know why

16 that license is still now being allowed to be

17 used by the company.

18 And I'm not pointing fingers, but

19 why is the company that did not want to go

20 through with the transaction when everyone

21 knew, including two radio stations that I was

• 22 LMAing at the time, and Wilks's people here in

(202) 234-4433

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., NW.
WASHINGTON, D.C. 20005-3701 www.nealrgross.com



• 1 Reno, Nevada, and back in Atlanta -- I have
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2 documentation verifying that, indeed,

3 everybody -- and unfortunately, everybody knew

4 about my incarceration.

5 But the bottom line, Your Honor,

6 lS whatever will expedite this so that we can

7 cut it down to where I'm just saying "I

8 deserve to have that license, and I deserve to

9 be able to sell it for all parties concerned

11 is the only issue.

10 or utilize it for all parties concerned", that

• 12 My question is, how are they still

13 allowed to utilize it?

14 JUDGE SIPPEL: Well, that's what -

15 - hold on just a second, now, Mr. Floyd. You

16 keep coming back to that, and I'm interested

17 in that. But I'm going to ask Mr. Zaragoza,

18 do you have any information as to

19 MR. ZARAGOZA: I guess what -- my

20 assumption is what he's saying, he used

21 different phraseology, is that our client's

• 22 station continues to be rebroadcast over his
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• 1

2

translator.

The answer is if he doesn't want
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3 that to occur, he can stop it like that.

4 Excuse me, that doesn't sound in other

5 words, putting aside any contractual

6 obligations you may have to anybody, Mr.

7 Floyd, it's your right as a licensee to

8 determine whose signal will be rebroadcast

9 over your tranlator.

continuing contractual relationship between•
10

11

12

status,

So beyond that, I don't know the

actually of any contractual

13 the parties. It may be, because Wilks has

14 asked for its ten thousand dollars back,

15 because the transaction wasn't consummated-

16 within a period of time, that they feel that

1 7 they have a right, a contractual right to

18 remain on that until that dispute is resolved.

19

20

MR. FLOYD: Your Honor?

JUDGE SIPPEL: Yes?

Wilks, through your offices, just asked,•
21

22

MR. ZARAGOZA: Mr. Zaragoza,
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• 1 apparently within the last thirty to forty-
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2 five days, for that deposit back. For the

3 first time ever, period. No one has ever

4 notified us about anything.

5 And my wife tried to find out

6 every time I would say "Who's using it?" And

7 then I would drop it. We only had sixty

8 seconds to speak via telephone on an almost

9 daily basis. And that's all that we had. So

10 I'm afraid that this whole translator business

11 was low priority in my life at that time.

• 12 JUDGE SIPPEL: Let me ask you

13 this, Mr. Floyd. Let me just stop this right

14 here. Supposing that if you gave them back

15 their ten thousand dollars, because the deal

16 never went through, and they stopped

17 interfering, or using, or whatever's happening

18 with the translator, why not just resolve it

19 that way?

20 MR. FLOYD: Well, sir, my goal

21 right now is to make sure that the courts rule

• 22 in my favor that, number one, they've been
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• 1 utilizing it way before June first of 2007.
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2 They've never said anything except "we don't

3 want to go through with the transaction", yet

4 the whole time have been utilizing the

5 translator, and nobody has received anything

6 for any reason, be it ads or anything.

7 And my point 1S that all of a

8 sudden now, when I received notice from FCC

9 that my license is going to be forfeitured,

10 all of a sudden they take stance that "we want

11 our money back, because you didn't go through

• 12

13

with the transaction."

Nobody was duped. I'm not

14 pointing the finger. I'm only assuring the

15 court and Your Honor that nobody on this end,

16 this side of it, filled out an application in

17 an effort, okay, to mislead anyone. Because

18 everyone knew of my incarceration.

19 JUDGE SIPPEL: You are jumping off

20 into something different. My point is that

21 you say the translator is being used without

• 22 your authorization, or has been used without
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• 1

2

your authorization?

MR. FLOYD: Yes, sir.
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3 JUDGE SIPPEL: Well, why didn't

4 you jus Mr. Zaragoza said all you had to do

5 was just notify them, and they would have

6 stopped it. That there's a way that you could

7 terminate it.

8 MR. FLOYD: Sir, my wife is

9 shaking her head and saying that she tried to

11 could do. What would be the next step. Mr.

10 get information, tried to find out what she

• 12 Shroeder is going to give testimony as to his

13 negotiation with Wilks, because he is the one

14 who negotiated with Wilks, and not my wife.

15 And certainly not me.

16 So Mr. Shroeder wants to give

17 testimony. Nobody wants to do anything right

18 now, except if I can have my license back, so

19 that if the FCC says "Mr. Floyd, you need to

20 sell it to someone we approve," then I'm

21 going to do that.

• 22 JUDGE SIPPEL: Mr. Floyd, let's be
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• 1

2

3

realistic about this.

MR. FLOYD: Yes, sir.

JUDGE SIPPEL: Your ability to do
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4 business with that station is all contingent

5 upon the determination as to what effect that

6 conviction has on your right to hold a

7 license.

8 And if you don't have a right to

9 hold the license, you can't make any money out

10 of selling it, assigning it, or whatever. You

11 just forfeit it, and then the Commission

• 12 handles it in a different way. But you're not

13 going to get paid for it, if that is the case.

14 MR. FLOYD: If that lS the case,

15 then you're certainly right. That's one that,

16 like I said, three years ago I chose not, if

17 you will, to stand up for my rights. I'm not

18 going to do that again, Your Honor.

19 I'm telling you that it lS my

20 opinion that I should not lose that license,

21 and that the people who were counting on me

• 22 should benefit by either the use of it or by

(202) 234-4433

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
WASHINGTON, D.C. 20005-3701 www.nealrgross.com



• 1

2

the sale of it.

JUDGE SIPPEL: All right, now wait
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3 a minute. Let's go back to my first question.

4

5

MR. FLOYD: Sir, go ahead.

JUDGE SIPPEL: You obviously don't

6 like the idea that Wilks may be using your

7 translator. You are assuming they're using

8 it. Mr. Zaragoza's explained how that might

9 happen.

•
10

11

12

MR. FLOYD: Yes.

JUDGE SIPPEL: And my question to

you is, you've got their ten thousand dollars,

13 which I told you they want back. Why not give

14 them back their ten thousand dollars and

15 they'll stop using your translator?

16 MR. FLOYD: Well, sir, that would

17 be a si tuation that could be considered,

18 especially if FCC would then approve me to be

19 able to transfer it to another party who

20 certainly does want to utilize it in the way

•
21 that --

22
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• 1 MR. FLOYD: The way that Wilks has
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2 been utilizing it all the time.

3 JUDGE SIPPEL: No way. They won't

4 do that until this issue is resolved, the

5 issue of your incarceration. Conviction.

6 MR. FLOYD: I do understand that,

7 okay? I totally understand that. But all of

8 a sudden, Your Honor, it again is looking like

9 I'm the one who has duped people, which is not

10 the case. Okay?

•
11

12

And I'm the one who should be

losing his license for something that I don't

13 feel is necessarily --

14 JUDGE SIPPEL: I understand your

15 position on the license, but what I'm asking

16 you is, why do you think that you're entitled

17 to not -- why shouldn't you return the ten

18 thousand dollars?

19 MR. FLOYD: Because of the way

20 that Wilks handled the transaction, sir. That

21 was supposedly a deposit, and they were

• 22 supposed to go through with the transaction,
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• 1 and although I was not party to this
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2 negotiation, I have testimony coming in that

3 Wilks is entitled to nothing because of the

4 way they handled the transaction.

5 JUDGE SIPPEL: But that's at

6 let me stop you right there. That's a

7 contractual dispute between you and Wilks.

8

9 you more.

MR. FLOYD: I couldn't agree with

used, or this claim of your misuse of the•
10

11

12

now.

JUDGE SIPPEL: Wait just a minute,

I don't want to have this case being

13 translator being used as leverage to get to

14 keep ten thousand dollars on a contractual

15 issue that I have no jurisdiction over.

16 If you're going to fight over a

17 ten thousand dollars as a contractual matter,

18 you're going to have to go down to county

19 court someplace. You know, you can't do it

MR. FLOYD: Right. I understand.

•
20 here.

21

22 JUDGE SIPPEL: But I'm not going
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• 1 to be a party to you using this ten thousand
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2 dollars that you're sitting on as leverage to

3 decide who's going to use a translator.

4 MR. FLOYD: Your Honor, I'm not

5 trying to utilize anything as leverage. I'm

6 merely telling you that the people involved in

7 the negotiation wi th Wilks are saying that

8 that's a totally different issue.

9 I don't want to involve Your Honor

11 thousand dollars wouldn't even come close to

10 in that matter, okay? And quite frankly, ten

• 12 the fact that it has been being utilized by

13 them way before and after these negotiations,

14 and they know it.

15 And the bottom line is, this thing

16 about me being in a coma, they said they heard

17 from someone else --

18 JUDGE SIPPEL: That's got nothing

19 to do with what I'm questioning you about now.

•
20

21

22

MR. FLOYD: Right.

JUDGE SIPPEL: My question lS that

you're sitting on ten thousand dollars that
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• 1

2

Wilks claim is their money.

MR. FLOYD: Right.
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3 JUDGE SIPPEL: So obviously, you

4 have a reason, you have motivation to make

5 things difficult for Wilks.

6 MR. FLOYD: No, sir. Not because

7 of the money, Your Honor. The money was long

8 since used. I'm not sitting on anybody's one

9 dollar, much less ten thousand dollars.

11 that money is gone.

JUDGE SIPPEL:

•
10

12 MR. FLOYD:

In other words,

That money has been

13 gone for years, okay? And that was because

14 Wilks, to the best of everyone's knowledge on

15 my end of this transaction, Wilks had simply

16 backed out of the transaction, period.

17 And John Shroeder said to me that

18 he wanted to even go down and shut the whole

19 thing 0 f f , but that the man who owned the

20 tower and that everybody was in, quote and

accusations, but that everybody was trying to•
21

22

I'm quoting him, sir. I'm not making
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• 1 simply not pay the balance of the contract.

66

2 But that's not the issue today.

3 The issue is, Your Honor, I think

4 that the FCC should go ahead with these

5 proceedings in this regard. Let's let the

6 truth corne out on all sides of this

7 transaction, to find out who mayor may not be

8 guilty.

9 JUDGE SIPPEL: Well, I have my own

10 ideas in terms of how this case should go

•
11 forward.

12

13 that.

MR. FLOYD: Yes, sir. I know

14

15 of them.

JUDGE SIPPEL: And that's not one

But I appreciate your candor,

16 certainly. This has been very helpful. Now,

17 procedurally, what I have been trying to

18 figure out, though, is what's the best way to

19 proceed about this.

21 dragging along all the way down to the point

•
20

22

Because I don't want this issue

where we're going to hearing on the main
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2

issue.

MR. FLOYD: Yes, sir.
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3 JUDGE SIPPEL: I want to resolve

4 it one way or another, and I'm trying to corne

5 up wi th ideas. The idea of being dismissed

6 with prejudice, that's no good. How about an

7 early on discovery -- I don't want to say

8 discovery, really, just trying to pull this

9 thing together to get -- either to send the

11 that there's been a violation on behalf of

10 matter back to the Media Bureau if you think

• 12 Wilks wi th respect to that filing, or some

13 other thing, or the unauthorized use of a

14 translator, or whatever.

15 In other words, get all the facts

16 put together so that you can make a decision

17 as to what you want to do with the facts, and

18 let's keep moving forward on the issue here.

21 Zaragoza something. And maybe you don't want

•

19

20

22

MR. FLOYD: I agree, Your Honor.

JUDGE SIPPEL: Now, let me ask Mr.

to commit to it now. Would you be willing --
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• 1 would your client be willing to pay the cost
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2 of bringing Mr. Floyd and his wife up here so

3 that you could put them on the record?

4 MR. ZARAGOZA: First, we are

5 trying to get out of this case rather than

6 stay in it.

7 JUDGE SIPPEL: We are trying to

8 think of a better idea.

9 MR. ZARAGOZA: Well, let me give

11 see, the nub of this misrep aspect, or lack of

candor, or negligence, what have you --•
10

12

you a thought. What I'd like to do as I

13

14

JUDGE SIPPEL: Yes?

MR. ZARAGOZA: -- is, one, whether

15 Mrs. Floyd was shown the draft application.

16 Whether she read the questions and understood

17 them. Whether, knowing that she knew about

18 her own husband's incarceration, whether she

19 had any question about did she feel

20 comfortable still keeping that check mark on

21 that particular question.

• 22 If we can focus on that, and then
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• 1 the only other question in terms of admissions
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2 is as to whether she read the application to

3 her husband over the telephone or visited him

4 in prison.

5 Because I agree with Bureau's

6 counsel. It's very important to know what was

7 in her mind at the time that she authorized,

8 that she signed the application, sent it back

9 to us wi th permission and authorization to

10 file it.

•
11

12

That really is the key to this

whole case. He may be very innocent in terms

13 of not knowing mechanically what happened. He

14 gives her a power of attorney. She then helps

15 to negotiate it through Shroeder and everyone

16 else.

17 But she doesn't focus on this.

18 Innocent, in a pure sense. In which case, we

19 are then left in my view with the question of

20 whether or not he still should hold the

21 license nonwithstanding his felony conviction.

• 22 JUDGE SIPPEL: rrhat is the
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2

3

question between him and the FCC.

MR. ZARAGOZA: That's right.

JUDGE SIPPEL: On the sound of it,

70

4 it's got the dimensions almost of a soap

5 opera. I mean, here's your client thinking

6 he's in a coma. He's in there in

7 incarceration, and documents are being

8 prepared and filed with the Commission, which

9 nobody's really sure who knew what when they

10 filed the documents.

That's your•
11

12

You're absolutely right.

that's the nub of the issue.

I mean,

13 issue. But let's --

14 MR. ZARAGOZA: Excuse me.

15

16 ahead.

17

JUDGE SIPPEL:

MR. ZARAGOZA:

I'm sorry, go

If we -- we would

18 like, for one, to ask for an extension of this

19 October four date, because Cliff may be back

20 then, but only by a few days. Anyway, if we

21 could collaborate on these admissions to zero

• 22 in on this issue, and if Mr. Floyd agrees with
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• 1 them, he will of course consult with his wife.

71

2 Maybe they'll sign something saying we agree

3 with these. Then, it verges on a stipulation.

4 And then they can draw their findings as

5 appropriate.

6 JUDGE SIPPEL: well, can you be

7 there and coordinate with Bureau counsel to

8 put the questions together so that you're both

9 satisfied that they can do the job?

11 the benefit of keeping Wilks as a party is

they can serve admissions on Mr. Floyd. So I•
10

12

MS. LEAVITT: Well, Your Honor,

13 think if we work together, and I think we're

14 coming to agreement here, that at least -- you

15 know, let's try to get something: statements

16 in writing, affadavits as to who knew what

17 when they were filing these applications.

18 And I think at that point, we'll

19 have information and evidence, potential

20 evidence to introduce into the record for you

21 to make an informed decision as to whether we

• 22 can release Wilks at this point.
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• 1 JUDGE SIPPEL: Thank you. I want
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2 to put it another way. I'm going to defer

3 ruling on this motion until you have the

4 opportunity to discover on this very narrow

5 issue. And then the motion papers can be

6 supplemented, or we can have another

7 conference.

8 There's any number of ways that

9 can be disposed of. But if it turns out, as

11 don't want to get involved with, in this case,

10 I say, that this is a private dispute that we

• 12 anyway, that would be much more -- I want to

13 do it that way.

14 I want to do it that way. I don't

15 want parties hashing out private problems in

16 the context of this case, which lS very

17 narrowly focused. So we understand each

18 other. I guess that's the way we'll leave it.

19 But let's change that date. Is that okay with

20 you, Mr. Zaragoza? I'm sorry.

MR. ZARAGOZA: Yes. Your decision

•
21

22 to defer ruling on it, I think, is
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• 1 appropriate. We may, at some point, issue a
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2 suggestion that it may be timely to rule on

3 it, so we don't want to lose that right. But

4 we're not opposing, at least, your tentative

5 thinking on deferring action on that right

6 now.

7 JUDGE SIPPEL: I don't have an

8 interest in denying the motion. I don't have

9 an interest in doing that at all. But I just

10 want to be sure that I have a record on which

•
11 I can rule.

12 I mean, I've done this before in

13 cases where there was a motion about something

14 or other, and after a little bit of discovery

15 it turned out that there was a lot more there

16 than I would have ever imagined.

17 Now, I don't think that's going to

18 happen here. That was a totally different

19 situation. But it's true. I want to have a

20 solid record before I rule on it. I don't

21 think it's quite there yet.

• 22 And these admissions can do it.
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• 1 You're willing to cooperate in this, right Mr.

74

2 Floyd? And your wife? Your wife will

3 cooperate?

4

5

MR. FLOYD: Absolutely, sir.

MS. LEAVITT: Your Honor, could we

6 push the envelope a little bit, and clarify

7 that Mr. Floyd and Sherrie Floyd will not be

8 asserting spousal privilege in responding to

9 discovery?

11 then the ball game's over. I mean, this is a

civil matter. This isn't a criminal thing.•
10

12

13

JUDGE SIPPEL:

MS. LEAVITT:

If they do that,

Right, but can we

14 get them to say now that this will not be an

15 issue?

16 JUDGE SIPPEL: I'm not going to

17 ask that question.

18

19

MS. LEAVITT: Okay.

JUDGE SIPPEL: I don't think it's

20 going to happen. Are you satisfied wi th that,

21 Mr. Zaragoza?

• 22 MR. ZARAGOZA: Yes, on that

(202) 234-4433

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
WASHINGTON, D.C. 20005-3701 www.nealrgross.com


